got a buzzy and if there's muck in the jack why don't
they get it out and make things safe.  Well, not safe,
but make the jack work, you know, if its jammed or
whatever, fTr. 228.)

This statement does not lead to a reasonable inference that
Russell somehow knew that Zeisel had lodged a complaint about the
safety of the jack.  Taken in the context of Russell's full
testimony, it stands for nothing more than a reflection of
management's dismay over a miner's use of his finger on the latch
mechanism.  I should note that I find that the company's concern
over the use of a finger on the jack was genuine.  I also find
that the practice was in fact hazardous..

Some mention should also be made of the significance of shift
boss Mosher1s "bad ordering" of the jack when he was told that it
wasn't working properly.  Complainant suggests that this action
should be construed as an admission that using a jack with a
jammed latch was unsafe per se.  (Curiously, Zeisel himself denied
that Mosher issued a "bad order" (Tr. 22)) .  The question thus
raised is whether ASARCO recognized that a jack with a jammed
latch was dangerous even when used with a buzzy.

Mosher maintained that it was ordinarily safe to use a buzzy.
He pointed out that the car was already raised when he got there,
and that he had no recourse but to allow the miners to finish.  He
acknowledged, however, that because of the location of the car in
the incident in question, some possibility existed that a miner
could be hurt even if using a buzzy, had the jack slipped.  {Tr.
212-213).  Superintendent Russell, on the other hand, testified
to the general effect that use of the buzzy was an acceptable
technique.  Demonstrating with a jack, he endeavored to show that
cars needed to be raised but a small distance to replace them on
the track, and that if the jack slipped the car always fell to one
side or the other, not toward the end where the jacking was done.
He ultimately acknowledged, however, that it was safer to use a
jack in good working order, than to use anything to hold the
latch, (Tr. 217-219, 244-245.)  On the whole, however, it is
apparent that miners and management alike tended to believe use of
a buzzy was acceptable and generally safe; otherwise the
transcript would not be filled with unquestioning references to
the use of buzzy on sticking latches.  Use of a buzzy, that is to
say, was not perceived as cheating on safety.  In a mine where
that state of mind prevailed it is doubtful that a suggestion that
the jack was "not working properly" would be seen as a safety
complaint.  This is especially true where the suggestion came from
a miner who - seemingly alone among mine personnel - believed it
was safe to use his finger directly on the latch.
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